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1. Appeliant

M/s. Avichal Reality Private Limited,
19-20-21, 3" Floor, Narayan Chambers,
Ashram Road, Ahmedabad-380009
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The Additional/Joint Commissioner,CGST, Ahmedabad North , Custom
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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0] A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid
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In case of rebate of duty of excise on goods exported to any country or_territofy
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.
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Payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal,
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor, Bahumali Bhawan,Asarwa, Girdhar Nagar, Ahmedabad : 380004,
in case of appeals other than as m/en.ti.qned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
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In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35.F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act; 1994)-
Under Central Excise and Service Tax, "Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded wher%du:tﬁg;‘mg;{gty and penalty are in dispute, or
penalty, where penalty alone is in dispute.’gir\;,-o/"‘%&c&}c;
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ORDER-IN-APPEAL

~ The present appeal has been filed by M/s. Avichal Reality Private Limited, 19-20-21, 3™
Floor, Narayan Chambers, Ashram Road, Ahmedabad — 380009 (hereinafter referred to as “the
appellant”) against Order-in-Original No. 8/ADC/GB/2022-23 dated 09.05.2022 (hereinafter
referred to as “fhe impugned order”) passed by the Additional Commissioner, Central GST &

Central Excise, Ahmedabad North (hereinafter referred to as “the adj udicating authority™).

2, Briefly stated, -the facts of the case are that the appellant is holding PAN No.
AAFCA1444E. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)
for the Fmanmal Year 2015-16, it was noticed that the appellant had earned an income of Rs.
10,10,68,251/- during the FY 2015-16, which was reflected under the heads “Sales / Gross
Receipts from Services (Value from ITR)” or “Total amount pald / credited under Section 194C,
1941, 194H, 194] (Value from Form 26AS)” filed with the Income Tax department Accordingly,
it appeared that the appellant had earned the said substantial i Income by way of providing taxable
services but has neither obtained Service Tax registration nor paid the applicable service tax
thereon. The appellant was called upon to submit copies of Balance Sheet, Profit & Loss
accounts, Income Tax Returns, Form 26AS, for the sax.d period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. STC/ 15-221/0A/2020
dated 30.03.2021 demanding Service Tax amounting to Rs. 1,46,54,896/- for the period FY
2015-16, under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994. The SCN also
proposed recovery of interest under Section 75 of the Finance Act, 1994; and 1mposmon of
penalties under Section 77(1)(a), Section 77(1)(c), Section 77(2) & Section 78 of the Finance
Act, 1994, The SCN also proposed recovery of un-quantified amount of Service Tax for the
period FY 2016-17 & FY 2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority wherein the demand of Service Tax amounting to Rs. 1,46,54,896/- was confirmed
under provision of Section 73(1) of the Financé Act, 1994 along with Interest under Section 75
of the Finance Act, 1994 for the period from FY 2015-16. Further (i) Penalty of Rs.
1,46,54,896/- was also imposed on the appellant under Section 78 of the Finance Act, 1994; (ii)
Penalty of Rs. 10,000/~ was imposed on the appellant under Section 77(1)(a) of the Finance Act,
1994; (iii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1)(c) of the
Finance Act, 1994 and (iv) Penalty of Rs. 10,000/~ was imposed on the appellant under Section
77(2) of the Finance Act, 1994.

—J. Being aggrieved with the impugned order, the appellant has preferred the present appeal
e ??a,%\\ :

R CiiTR,,
W&

: sofithe following grounds:

-

R

5 '(i’
G
¥

7 .J

Y




F.No. GAPPL/COM/STP/1836/2022-Appeal

* The appellant purchased and sold Bonds called Power Grid Corporation of India Limited
in FY 2015-16. However, the transactions are wrongly classified as sales of service in the
Audit Report of the company. The said purchase and sale of Bonds were executed
through National Securities Clearing Corporation Limited. Thus, the said transaction is
nothing but investment and trading in bond and is not subject to service tax as the same

falling under negative list as listed in Section 66D(e) of the Finance Act, 1994.

e  Without prejudicé to the above, the appellant submitted that they have not charged
service tax from the service receivers as the appellant was under a bonafide belief that no
service tax is payable, the appellant is eligible for the cum-tax benefit as per Section

67(2) of the Finance Act, 1994,

* The appellant submitted that filing of Income tax return under wrong head does not

tantamount to the suppression of facts.

O * The demand is confirmed based on account of mere assumptions and presumptions. The
department did not make effort to understand the nature of transaction and specially when
the amount is huge. It can be seen from the SCN that department has not produced any
evidence to prove that such transaction is other than sale of bonds. _Therefore, in absence
of concrete evidence on record, the service tax cannot be demanded on the basis of

assumption and presumption,

o The adjudicating authority has failed to understand the fact that the appellant has

discharged its liability on the Sale of Bond.

* The appellant submitted that an extended period of limitation can be invoked only in a

case where service tax has not been paid on account of fraud, collusion and wilful

O misstatement, suppression of facts with an intention to evade tax. In the present case, all
the data was available at various authorities and the appellant himself filed service tax

returns and therefore it can be said that they have not suppressed the facts with intent to

evade the payment of Service Tax and extended period of limitation can not be invoked

in present case.

* Asservice tax is not required to be paid, no interest can be demanded from the appellant

and no penalty can be imposed on the appellant.

* On the basis of above grounds, the appellants requested that the impugned order

confirming demand of service tax, interest thereon and imposing penalties be quashed

and set aside.
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4\ Personal hearing in the case was held on 16.03.2023. Shri Bishan R. Shah, Chartered

\ e}ountant, appeared on behalf of the appellant for personal hearing. He reiterated submission
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made in appeal memorandum. He stated that he would submit statement of DEMAT Account for

the period in support of contention that the amount was received from sale of securities.

4.1 Subsequently, the appellant has submitted statement of DEMAT Account for the period
from 01.04.2015 to 31.06.2016 issued by M/s. Amrapali Capital and Finance Services Litd.
(NSDL), Ahmedabad.

5. | have carefully gone through the facts of the case, grounds of appeal, submissions made
in the Appeal Memorandum and documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the adjudicating authority, confirming
the demand against the appellant along with interest and penalty, in the facts and circumstance of

the case is legal and proper or otherwise. The demand pertains to the period FY 2015-16.

6. I find that in the SCN in question, the demand has been raised for the period FY 2015-16
based on the Income Tax Returns filed by the appellant. Except for the value of “Sales of
Services under Sales / Gross Receipts from Services” provided by the Income Tax Department,
no other cogent reason or justification is forthcoming from the SCN for raising the demand
against the appellant. It is also not specified as to under which category of seivice the non-levy
of service tax is alleged against the appellant. Merely because the appellant had reported receipts
from services, the same cannot form the basis for arriving at the conclusion that the respondent
was liable to pay service tax, which was not paid by them. In this regard, I find that CBEC had,
vide Instruction dated 26.10.2021, directed that:

“It was further reiterated that demand notices may not be issued indiscriminately based
on the difference benween the ITR-TDS taxable value and the taxable value in Service Tax

Returns.

3. It is once again reiterated that instructions of the Board o issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification of facts, may be followed diligently. Pr. Chief Commissioner /Chief
Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where the
notices have already been issued, adjudicating authorities are expected fo pass a

Judicious order after proper appreciation of facts and submission of the noticee.”

6.1 In the present case, I find that letters were issued to the appellant seeking details and
documents, which were allegedly not submitted by them. However, without any further inquiry
or investigation, the SCN has been issued only on the basis of details received from the Income
Tax department, without even specifying the category of service in respect of which service tax
is sought to be levied and collected. This, in my considered view, is not a valid ground for

“.raiging of demand of service tax.
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[ also find that main contention of the appellant is that they have purchase and sold Bonds

called Power Grid Corporation of India Limited in FY 2015-16, and the transactions are wrongly
classified as sales of service in the Audit Report of the company. The said purchase and sale of
Bonds were executed through National Securities Clearing Corporation Limited. Thus, the said
transaction is nothing but investment and trading in bond and is not subject to service tax as the

same falling under negative list as listed in Section 66D(e) of the Finance Act, 1994.

I find that the adjudicating authority, while confirming the demand, held / discussed as

’

“19.  On perusal of the reply to the SCN and other documents submiited by the
assessee, 1 find that the assessee claimed that they are engaged in the business of trading
of Bonds of Power Grid Corporation of India Limited. In the FY 2015-16, the company
entered into financial transactions regarding purchase and sale of Bonds of Power Grid
Corporation of India Limited. However, such transactions are wrongly classified as sales
of services in the Audit Report of the company. Purchase and sale of Bonds are executed
through NSCCL known as National Security Clearing Corporation Limited and such
transactions are out of the purview of service tax.

20. In this connection, I have gone through the “Notes on accounts” annexed to Audit
Report for the Accounting year 2015-16. On perusal of the Note I, i.e. company
information, I find that the objective of the incorporation of the company is to undertake
“construction of housing and commercial projects in India”. However, on perusal of
their audit report or any other financial records submitted by the assessee, the only
revenue from operation was Rs. 10,10,68,251/- which was further explained in the nole
2.9 of the particulars as income firom sale of services.

21.  Further on perusal of statement of profit and loss for the year ended 03.03.2016,
it was mentioned that the revenue from operation as Rs. 10,10,68,251/- which was further
explained in the note 2.9 that the particulars as income from sale of services. In both the
notes the same income is shown as income firom services. Nowhere in the audited report
the income of Rs. 10,10,68,251/- is mentioned as income from Irading of Bonds or any
financial transaction. The assessee in their written reply submitted that their income is
earned from trading of Bonds of Power Grid Corporation of India. However they could
not furnish any substantial evidence (o prove that their income is derived from the sale of
such Bond or otherwise. In the absence of any supporting evidences, I am not in a
position to verify that the claim of the assessee is correct or not. -

22, Further, I have gone through the various documents and reply to SCN submitted
by the assessee. In their reply to SCN they claimed that in the FY 2015-16 they have
entered into financial iransactions regarding purchase and sale of bonds of Power Grid
Corporation of India Limited. However such transactions are wrongly classified as sales
of services in their Audil Report of the company. In this connection, I find that financial
account of the assessee was audited by CA firm M/s. Mehul Thakker & Co. and
accordingly Audit Report was also issued by them. However any documents / records /
certificate have been submitted by the assessee issued by any CA that the transactions are
wrongly classified as sale of service as claimed by the assessee. Further, il is also
pertinent to mention here that neither in their reply to SCN nor in their personal hearing,
they claimed any exemption or abatement under any of the Notification issued under
Service Tax, hence it is presumed that they are not entitled to any exemption Notification
for exemption from payment of service tax. In the absence of any supporting documents
or evidence to prove that the said income is derived firom the sale of Bonds, I am not in a
position o accept the contention of the assessee that income of Rs. 10,10,68,251/- is
derived from trading of Bond issued by the Power Grid Corporation of India Lid. and
accordingly I treat the same amount as taxable under the Service Tax and accordingly
they are liable to pay service lax on this differential value as proposed in the Show Cause

\

4""'“#\ Nax on the differential amount of Rs. 10,10,68,251/- for the year 2015-16 and therefore 1
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confirm the service tax demand of Rs. 87.59,946/- on the differential value of Rs.

1,46,54,896/- along with interest and penalty.”

8.1 It is observed that the adjudicating authority, while confirming the demand in the present
case, inter alia, observed that “in the absence of any supporting documents or evidence to prove
that the said income is derived from the sale of bonds”. However, the adjudicating authority has
ignored the documents submitted by the appellant viz. copy of statement of transactions of
demat account from their broker M/s. Amrapali Capital & Finance Ser?ices Limited; copy of
ledger account of Bond purchase and Bond sales for the FY 2015-16; Invoice copy of Bond
purchase and Bond sales, which were already discussed by her- in Para 15 of the impugned order.
Thus, I find that the adjudicating authority has grossly erred in confirming the demand and that

too without specifying any service category.

9. .On perusal of the Deal Confirmation letter dated 05.01.2016 issued by M/s. Tip Sons
Financial Services Pvt. Ltd., it is observed that the appellant have purchased the Bonds of Powef
Grid Corporation of India Limited for Rs. 9,95,45,519=13. Similarly, on perusal of the Deal
Confirmation letter dated 06.01.2016 issued by M/s. Fincred Investments Limited, it is observed
that the appellant have sold the Bonds of Power Grid Corporation of India Limited for Rs.
10,10,68.251=23. On perusal of the Profit and Loss Account for the FY 2015-16 and ledger
account of Bond purchase and-Bond sales for the FY 2015-16, I find that both the aforesaid
amount are shown in the Profit and Loss Account as well as ledger account of Bond purchase
and Bond sales. Thus, in view of the aforesaid documents submitted by the appellant, I find that
Rs. 10,10,68,251/-, shown as income in Profit & Loss Account for the FY 2015-16, is earned by
the appellant through sale of Bonds of Power Grid Corporation of India Limited and such
transaction is termed as trading and falls under Negative List of services as provided under
Section 66D(e) 6f the Finance Act, 1994 and not liable to service tax at all. The relevant
provision of Section 66D(e) of the Finance Act, 1994 and definition of “gooas” as defined under
Section 65B(25) of the Finance Act, 1994, reads as under:

"SECTION 66D. Negative list of services.—
The negative list shall comprise of the Jollowing services, namely :-

(e) trading of goods: "

“SECTION 66 B(25) “goods” means every kind of movable property other than
actionable claim and money; and includes securities, grdwing crops, grass, and things
attached to or forming part of the land which are agreed fo be severed before sale or

under the contract of sale”

-
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2015-16, is not legal and proper and deserve to be set aside. Accordingly, I set aside the

impugned order and allow the appeal filed by the appellant.
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The appeal ﬁled by the appellant stands disposed of in above terms.
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Commissioner (Appeals)

Attested Date : 25.04.2023
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